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RECENT DECISIONS. 

Edward H. Hart } 

and > Editors-in-Charge. 

Edward W. Walker ) 

Admiralty — Salvage — Vessel on Fire in Drydock. — The plaintiff ap- 
pealed from a decision of the district court which dismissed, for want 
of jurisdiction, a libel claiming salvage for services rendered by tugs 
in subduing a fire communicated from the shore to a vessel under- 
going repairs in a dry dock. Held, the district court should have 
taken jurisdiction. Simmons v. The Jefferson, (1909) 30 Sup. Ct. 
Rep. 54. 

Salvage is the compensation allowed to persons by whose assist- 
ance a ship or her cargo has been saved from impending peril on the 
sea, or in recovering such property from actual loss, as in cases of 
shipwreck, derelict or recapture. The Blachwall (U. S. 1869) 10 Wall. 
1. It has been said that the right to salvage depends solely upon the 
consideration that the property has been saved from maritime peril. 
Benedict, Adm. § 300. From this it follows that, as in the case of a 
tort, the locality of the act is a factor determinative of jurisdiction. 
Fifty Thousand Feet of Timber (1871) Eed. Cas. No. 4783; Steamboat 
Gheeseman v. Two Ferry Boats (U. S. Dist. Ct. 1870) 2 Bond 363. 
Thus admiralty has no jurisdiction of a tort committed on a ship in 
a dry dock because the offense did not occur on navigable waters, 
The Warfield (1903) 120 Fed. 847, but in The Robert W. Parsons 
(1903) 191 U. S. 17, the court clearly stated that a ship in a dry 
dock was in navigable waters and so subject to admiralty jurisdic- 
tion. Another factor held to be determinative in salvage service is 
the character of the property salved. Since a dry dock permanently 
moored to the shore is not used for navigation, it is not subject to 
salvage, Cope v. Valette Dry Dock Go. (1887) 119 TJ. S. 625, nor is a 
dismantled steamer used as a saloon, in tow from one place to an- 
other, as at the time she is not engaged in commerce and navigation. 
The Hendrick Hudson (1869) Fed. Cas. No. 6355. However, the fact 
that a ship is undergoing repairs does not change her status nor de- 
prive admiralty of jurisdiction for a salvage claim. The Old Natchez 
(1881) 9 Fed. 478. The principal case by a logical application of these 
principles under a novel state of facts, establishes a broad basis for 
salvage claims. 

Agency — Set Off — Claims Against Principal in Suit by Agent. — 
The plaintiff brought action on a note indorsed to it by one Porter. 
The defendant interposed a cross petition alleging that Porter was 
the real party in interest and offering to set off a claim which he held 
against Porter. Held, the demurrer to the cross petition should be 
allowed. Bierce v. State Nat. Bank (Okla. 1909) 105 Pac. 195. 

In order to avoid circuity of action, a defendant may set off 
against the plaintiff any claim resulting from a transaction inde- 
pendent of the cause of action on which the plaintiff sues. Raymond 
v. State (1877) 54 Miss. 562; Avery v. Brown, (1863) 31 Conn. 398. 
Damages arising ex delicto cannot, however, ordinarily be set off in 
an action on contract, The Terre Haute etc R. R. Go. v. Pierce (1884) 
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95 Ind. 496; Avery v. Dougherty (1885) 102 Ind. 443, or in an inde- 
pendent tort action. Keller v. The Goodrich Oo. (1888) 117 Ind. 556. 
In a suit by an undisclosed principal the defendant may set off claims 
which he holds against the agent, George v. Glagett (1797) 7 D. & E. 
359; Borries v. Imperial Ottoman Bank (1873) L. B. 9 C. P. 38, be- 
cause in such case the plaintiff by allowing the agent to contract as 
principal, has estopped himself from objecting to the set off of obliga- 
tions on which the defendant may have relied in making the con- 
tract. Montagu v. Forwood L. E. [1893] 2 Q. B. 350. Where the 
agent has the right to sue in his own name, it has been held that 
since the obligation was incurred with him directly, the defendant 
should not be allowed to set off claims which he holds against the 
principal. Isberg v. Bowden (1853) 8 Exch. 851; Alsop v. Gaines 
(N. Y. 1813) 10 Johns. 396. This rule would not prevail, however, 
where the action is merely for the benefit of the principal or where 
equitable defenses are permitted. Bliss v. Sneath (1894)) 103 Cal. 
43; Huffcut, Agency 207 and note. If, in the principal case, it could 
be said that the plaintiff was suing as agent of Porter, still the set off 
could not be allowed even under this last rule because the claim was 
in reality one of damages resulting from a prior tort 

Boundaries — Effect of Alteration on Property Eights of School 
Districts. — An action was brought to quiet title to school property 
which had formerly been within the plaintiff district, but which, as a 
result of an act of the legislature annexing part of plaintiff territory 
to defendant, was now within defendant's new boundaries. Held, as 
the legislature made no provision as to the disposition of property, it 
vested in the defendant. Pass School Dist. etc. v. Hollywood Gity 
School Dist. etc. (Cal. 1909) 105 Pac. 122. 

School districts are public corporations, created by statute as in- 
struments in the scheme of public instruction, Farnum's Petition 
(1871) 51 N. H. 376, and since the theory of vested rights and con- 
tractual relations does not apply in the dealings of a sovereign state 
with its governmental agents as such, Johnson v. City of San Diego 
(1895) 109 Cal. 468, the legislature may alter or abolish them at will. 
Martin v. Dix (1876) 52 Miss. 53. Where a public corporation is 
absolutely abolished, the courts agree that its successors, unless the 
legislature stipulates to the contrary, become entitled to all its prop- 
erty and severally liable for a proportionate share of its debts. Mobile 
v. Watson (1886) 116 U. S. 289; Mount Pleasant v. Bechwith (1879) 
100 U. S. 514. But where the boundaries are only altered, the old 
corporation continuing, and there being no legislative provision for 
the disposition of property, the old corporation is generally held to 
own all the public property within its new limits, remaining responsi- 
ble for all debts contracted by it before the alteration, and the new 
subdivision gets title to the property falling within its boundaries. 
School Township of Allen v. School Town of Macy (1886) 109 Ind. 
559; Laramie Go. v. Albany Go. (1875) 92 U. S. 307. A few jurisdic- 
tions, however, seemingly overlooking the facts that a school dis- 
trict is only trustee of the property it controls, School Township of 
Allen v. School Town of Macy supra, have held that the old corpora- 
tion retains its ownership of all public propei-ty even though part is 
within the territory annexed to the new corporation. Gity of Winona. 
v. School District, etc. (1889) 40 Minn. 13. The principal case takes 
the sounder and more practical view. 
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Carriers — Private Freight Cars — Pro Rata Distribution. — An ap- 
peal was taken from an order of the Interstate Commerce Commis- 
sion. Held, that in the pro rata distribution of coal cars in time of 
shortage, a carrier must count private cars of shippers as part of its 
available equipment. Chicago & A. R. R. Co. v. Interst. C. C. (C. C, 
N. D. 111., E. D. 1908) 173 Fed. 930. See Notes, p. 256. 

Chattel Mortgages — Conversion by a Mortgagee — Damages. — In a 
jurisdiction where a chattel mortgage gave the mortgagee the right 
to take possession on default but conferred no title, a mortgagee after 
default foreclosed by private sale, contrary to statute. The mort- 
gagor sued for conversion without tendering the amount due. Held, 
the plaintiff could recover the difference between the value of the 
goods converted and the debt. Swank v. Elwert (Ore. 1910) 105 Pac. 
901. See Notes, p. 250. 

Conflict of Laws — Damages in Tort— 'Which Law Governs. — The 
plaintiff was injured through the negligence of the defendant's serv- 
ants in Alabama and brought suit in Kentucky. Held, the lex loci 
governs both as to the right to recover and the measure of damages. 
Louisville & N. R. Co. v. Smith (Ky. 1909) 122 S. W. 806. 

Common law actions ex delicto for injuries to the person are 
transitory in their nature, and the venue may be laid wherever the 
court has jurisdiction of the parties. Hurley v. Marsh (1837) 2 111. 
329. This is equally true where a statute of the state where the injury 
occurred confers the right of action, III. Cent. R. R. Co. v. Crudup 
(1885) 63 Miss. 291, provided such statute is neither contrary to the 
public policy of the state wherein the action is brought, Bruce's Adm. v. 
Cinn. R. R. Co. (1885) 83 Ky. 174, nor differing so materially from 
the laws of that state as to be incapable of enforcement by its courts, 
M. N. Ry. Co. v. Jackson (1896) 89 Tex. 107; Slater v. M. N. R. R. 
Co. (1904) 194 U. S. 120, nor partly penal in character. Dail v. R. R. 
Co. (1897) 57 Kan. 601. Where the laws of the two sovereignties 
differ, the lex loci governs as to substantive rights and the lex fori as 
to remedies. L. & N. R. R. v. Whitlow (Ky. 1897) 43 S. W. 711. 
Courts differ, however, in deciding to which class the law of damages 
belongs. Some jurisdictions regard damages as a remedial rather than 
a substantive right, and accordingly apply the lex fori. Higgins v. 
C. N. E. etc. R. R. Co. (1892) 155 Mass. 176; Wooden v. W. N. Y. 
& P. R. R. Co. (1891) 126 N. Y. 10. This doctrine seems to ignore 
the strictly procedural nature of "remedy" as distinguished from the 
substantive right of action. Courtois v. Garpentier (1806) 1 Wash. C. 
C. 376. Since the lex loci is the source of the latter right, that law 
it seems should determine not merely the existence of the right, but 
also its extent. Hence the measure of damages should be regarded as 
an essential element of the substantive right to recover and should be 
governed by the lex loci. N. P. R. R. Co. v. Bdbcock (1893) 154 TJ. S. 
190; Hanna, Adm. v. Grand Trunk Ry. Co. (1891) 41 111 App. 116; 
Slater v. M. N. R. R. Co. supra. The principal case is supported by 
the weight of authority in adopting this latter view. 

Conflict of Laws — Statutory Liens — Law Governing Priority. — 
The plaintiff constructed a vessel in New Jersey, where by statute, 
a debt contracted for the building of a vessel was made a lien thereon 
with priority over a mortgage. In a suit in Maine the defendant 
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claimed under a mortgage covering after-required property, and 
recorded in Maine prior to the building of the vessel. Held, the New 
Jersey law giving priority to the, lien governed, because not contrary 
to the public policy of Maine. Amer. Trust Co. v. W. & A. Fletcher 
Co. (C. C. A., 1st 0. 1909) 173 Fed 471. 

Since a lien for the construction of a vessel is not a maritime 
lien, Roach et al. v. Chapman (U. S. 1859) 22 How. 129, the case is 
not governed by the maritime law. Questions involving the transfer 
of property and the validity of liens are governed by the lex situs. 
Langworthy v. Little (1853) 12 Gush. 109. The same rule applies so 
long as the property remains in the same place, although rights have 
attached elsewhere, unless the lex situs is contrary to the public 
policy of the lex fori. J. M. Atherton Co. v. Ives (1884) 20 Fed. 
894; Green v. Van Buskirk (U. S. 1866) 5 Wall. 307. Where, how- 
ever, property is removed from the state where the lien attached 
into another state where rights accrued upon which suit was brought, 
the law of this latter state governs, provided there was no notice of 
the prior rights. Corbett v. Little-field (1890) 84 Mich. 30; but see 
Jones v. Taylor (1857) 30 Vt. 42. This is either on the theory that 
whoever ajlows his property to be sent to another state impliedly 
submits to the regulations of that state, Walworth v. Harris (1889) 
129 U. S. 355, or that the right of priority is something extrinsic in 
the nature of a personal privilege dependent on the lex situs, Corbett 
v. Littlefield supra, or that it is a part of the remedy, and therefore 
of necessity, governed by the lex fori. Harrison v. Sterry (1809) 5 
Cranch. 289, 298. The law of the original situs, however, has been 
applied where the removal into the other state was fraudulent. 
Edgerly v. Bush (1880) 81 N. Y. 199. In the principal case if the 
mortgage right attached while the property remained in New Jersey 
the law of that state governs. Green v. Van Bushirh supra, and the 
same is true even if such right be deemed to have attached in Maine, 
since the law of Maine is in practical accord with that of New Jer- 
sey. Perkins v. Pike (1856) 42 Me. 141; Tex. & Pac. By. Go. v. Oox 
(1892) 145 U. S. 593, 605. 

Constitutional Law — Diversity op Citizenship — Following the 
State Law. — The plaintiff, a citizen of a different state than the de- 
fendant, sued in the circuit court for surface damages caused by the 
mining operations of the defendant under a mining conveyance from 
the plaintiff to the defendant. After the rights in this action had 
accrued, the state court had decided that under such mining convey- 
ances the damage caused was not actionable. Held, three Justices 
dissenting, the federal court should exercise its independent judgment 
as to the rights under the conveyance. Kuhn v. Fairmont Coal Co. 
(1909) 30 Sup. Ct Rep. 140. See Notes, p. 242. 

Constitutional Law — Right to Trial by Impartial Jury — Jur- 
ors as Witnesses. — In a criminal action two jurors were called from 
the box to testify concerning the character of the state's witness. 
Held, this did not deprive the defendant of his right to trial by a fair 
and impartial jury. Atkins v. State (Ga. 1909) 66 S. E. 479. 

Jurors were originally required to decide cases upon their per- 
sonal knowledge of the circumstances. Proffat, Jury Trial 369. But 
according to the later theory they are not entitled to make use of 
private knowledge of the circumstances or character of the witnesses. 
Sam v. State (Tenn. 1851) 1 Swan 61. Hence many codes provide 
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that if a juror has personal knowledge bearing on the case he must 
be sworn as a witness. Wharton v. State (1876) 45 Tex. 2. Even 
under such provisions a man, summoned as a witness in a criminal 
case, may be challenged for bias if drawn as a juror. State v. Stentz 
(1902) 30 "Wash. 134. Nor is the danger of bias removed if he is to 
testify only upon immaterial points. State v. Barber (1893) 113 N. C. 
711. Tet it seems settled that, after impanelling, a juror may be 
called to testify in regard to immaterial facts, such as questions of 
venue, State v. Yari (1891) 35 S. C. 175, or value. Bex v. Bosser 
(1836) 7 Car. & P. 648. While some courts, as in the principal case, 
allow a juror to testify as to the credibility of witnesses, White v. 
State (1895) 73 Miss. 50, this practice has been criticised, State v. 
Yari supra, and seems apt to deprive the defendant of his constitu- 
tional right to a trial by a fair and impartial jury. If the juror's 
testimony is contradicted, or his credibility is attacked, bias would 
seem to be inevitable. Begina v. Petrie (1891) 20 Ont. 317. While 
the principal case is supported by a few decisions and by numerous 
dicta, Penn v. Leach (Pa. 1798) Add. 352; Bichards v. State (1893) 
36 Neb. 17, it seems questionable on theory. 

Constitutional Law — Taking op Property — What Constitutes 
Action by the State. — The plaintiff sought an injunction in the 
district court against a city tax, claiming that it operated as a taking 
of property without due process of law. Held, inasmuch as the city 
had a general taxing power delegated to it by the state, its act was 
an act of the state and therefore raised a federal question. Bisley v. 
City of Utica (C. C. K D. N. Y. 1909) 173 Fed. 502. 

Inasmuch as the first section of the Fourteenth Amendment limits 
state action only and not individual acts, Civil Bights Cases (1883) 
109 TJ. S. 3, it becomes necessary, whenever the provisions of that 
section are invoked, to determine whether the action complained of 
is an act of the state. As the state can act only through its agencies, 
an act of one of its officers within the authority delegated to him is an 
act of the state. Ex parte Virginia (1879) 100 U. S. 339, 347. Thus 
a judgment of the highest court of a state, Scott v. Neat (1894) 154 
TJ. S. 34, 35, and the acts of municipal authorities within the general 
powers granted to them by the state, are acts of the state. Iron Moun- 
tain B. Co. v. City of Memphis (1899) 96 Fed. 113. But actions of 
public officials which are unauthorized or prohibited by the state are 
not acts of the state, and the aggrieved party must in that case first 
seek his remedy in the state courts. Barney v. City of N. T. (1904) 
193 U. S. 430. On this ground unauthorized acts of a board of rapid 
transit commissioners, Huntington v. City of N. Y. (1902) 118 Fed. 
€83, or void municipal ordinances, Savannah v. Hoist (1904) 132 Fed. 
901, have been held not to be acts of the state. Though the cases do not 
lay down any general rule, it would seem that where the authority of 
the state agency is defined by express limitations, any act contravening 
such limitations does not constitute an act of state, Barney v. City 
of N. Y. supra, but where such agency is vested with a general au- 
thority, any act apparently within its scope is a state act Iron Moun- 
tain B. Co. v. City of Memphis supra. In the principal case, the 
city in exercising the taxing power which is impliedly vested in every 
municipal corporation, U. S. v. New Orleans (1878) 98 TJ. S. 381, 393, 
was acting within the general scope of the legislative provisions. 
Its action was, therefore, an act of the state and within the prohibi- 
tions of the Fourteenth Amendment. 
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Corporations — Receivers — Participation of Foreign Creditors in 
Local Assets. — The X Company, incorporated in Texas, did business 
in Louisiana under the name of Y. The plaintiffs, creditors of the T 
Company, having recovered part of their claims in receivership pro- 
ceedings in Louisiana, sought to share equally with creditors of the 5 
Company in receivership proceedings of that company previously in- 
stituted in Texas. Held, the plaintiffs could share in the assets of the 
Texas receivership only if they paid into court the amounts recovered 
in the Louisiana proceedings. Lake Charles Natl. Bank v. Campbell 
Co. (Tex. 1909) 122 S. W. 601. 

In the absence of statute, until proceedings for winding up a cor- 
poration have been instituted, it may, although insolvent, prefer some 
creditors to the exclusion of others. Sanford Fork & Tool Co. v. Howe, 
Brown & Co. (1894) 157 U. S. 312. But upon the appointment of a 
receiver, the assets of a corporation within their jurisdiction become a 
trust fund to be distributed equally among all creditors of the same 
class, Wabash, St. L. & P. B. Co. v. Ham (1884) 114 U. S. 587, and 
consequently foreign creditors may not be discriminated against. 
Blake v. McClung (1898) 172 U. S. 239; In re Kloebe (1884) L. R. 
28 Ch. D. 175. A receiver may by comity institute a suit in a foreign 
state to get possession of property therein, Rogers v. Riley (1896) 80 
Fed. 759, although the general practice is not to give him possession 
thereof until local claims have been paid. Clark v. Supreme Council 
etc. (1905) 146 Cal. 598. But foreign creditors having received part 
payment of their claims in other states before the appointment of a 
receiver may share equally with the local creditors. People v. Uni- 
versal Life Ins. Co. (N. Y. 1886) 42 Hun 616. However, if by any 
means a creditor has secured part payment in another state subsequent 
to the appointment of a receiver, the rule of equal distribution re- 
quires that he may share in such proceedings, only upon paying the 
receiver the value of the property attached, Ward v. Conn. Pipe Mfg. 
Co. (1899) 71 Conn. 345, or to the extent of equalizing his dividends 
with those of domestic creditors. Bank Comrs. v. Granite State Prov. 
Assn. (1901) 70 N. H. 557. The principal case, though sound, might 
well have adopted the latter method, as it gives the creditor the security 
already obtained in another state by his foresight. 

Eminent Domain — Conditions Precedent to Exercise of Right — 
Equitable Jurisdiction. — The constitution of South Dakota required 
the payment of just compensation for property taken, injured or de- 
stroyed by the construction or enlargement of the works of bodies 
vested with the rights of eminent domain, which same was to pre- 
cede such taking, injury or destruction. The plaintiff alleged injury 
to his land by reason of the construction and operation of the de- 
fendant's works, erected on land previously acquired, and prayed that 
the defendant be restrained until his damages were assessed and paid. 
Held, prepayment of compensation could not be so enforced. Hyde v. 
Minnesota, D. & P. By. Co. (S. D. 1909) 123 N. W. 849. See Notes, 
p. 244. 

Equity — Breach of Condition Precedent to Right of Renewal — 
Effect of Lessor's Conduct. — A lessor conditioned his covenant to 
renew upon performance of covenants by the lessee, which among other 
things provided for semi-annual payments at specified dates, and for- 
feiture in case of default. Payments were made upon notice of lessor's 
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broker, and although invariably overdue, were regularly accepted by 
the lessor without objection. Before the end of the term arbitrators 
were appointed by the parties, but upon failure on the part of the 
lessee to pay the last installment of the rent according to the terms of 
the agreement, the lessor denied his obligation to renew. Held, 
Clarke J. dissenting, the conduct of the lessor amounted to an incor- 
poration of a substituted agreement into the lease and as a waiver of 
the stipulation as to the time of payment. Montant v. Moore (N. Y. 
App. Div. 1909) 42 N. T. L. J. No. 88. See Notes, p. 247. 

Equity — Injunction — Motive. — The plaintiff, a taxpayer, asked an 
injunction to restrain the city and a contractor from further proceed- 
ings in the matter of paving a street, on the ground that the contract 
was made in violation of the city charter. Held, since the case showed 
no evidence of a collateral motive on the part of the plaintiff, the in- 
junction should be granted. Saxon v. New Orleans (La. 1909) 50 
So. 633. 

Though it has been frequently reiterated by both courts of law and 
equity that they should take no account of litigants' motives in deter- 
mining their rights, by a recent development in the law of torts the 
former do consider motive. 9 Columbia Law Review 455. So, too, the 
legal rule that a man shall not enhance his damages entails a con- 
sideration of motive. 9 Columbia Law Review 171. A fortiori equity 
courts, whose decrees are more discretionary and take more account 
of the conscience of the parties, should consider motive. Though 
here also the inquiry into motive has been vigorously opposed, there 
are frequent instances where this consideration prevailed. Thus a 
New York court denied an injunction because it appeared that the 
plaintiff creditor was seeking to gain an unfair advantage over other 
creditors. Livingston v. Kane (N. Y. 1817) 3 Johns. Ch. 224. And 
where one sought to restrain the defendant's business for the purpose 
of unfairly extorting compensation for slight injury no decree issued. 
Edwards v. Allouze Mining Go. (1878) 38 Mich. 46; Bassett v. Sals- 
oury Mfg. Co. (1867) 47 N. H. 426; Woods v. Sutcliffe (1851) 2 
Simons Ch. [n. s.] 163. In Michigan the abatement of a "spite fence" 
was decreed. Flaherty v. Moran (1890) 81 Mich. 52; Burke v. Smith 
(1888) 69 Mich. 380. Also noises made on a man's premises for the 
purpose of harassing his neighbor have been enjoined as a nuisance. 
Christy v. Davis L. R. [1893] 1 Ch. D. 316. And in labor contro- 
versies conduct has been held proper or improper depending on its 
justification or the motive of the actor. Plant v. Woods (1900) 176 
Mass 492, 499. So the intimation in the principal case, that motive 
is a factor, is not without support in the authorities. 

Equity — Relief against Multiplicity of Suits — Insurance Cases. — 
A number of insurance companies, against each of whom an action at 
law was pending under contracts rendering them proportionally liable 
for defendant's loss, sought to enjoin those actions in order to prevent 
a multiplicity of suits. Held, complainants had no ground for such 
relief. Mechanics' Ins. Co. et at. v. Hoover Distilling Co. (C. C. A., 
8th C. 1909) 173 Fed. 888. 

While a few courts have seemed disposed to limit the granting of 
relief against multiplicity of suits to cases where a technical bill of 
peace may be obtained or where the complainant is being harassed by 
many suits, Scottish Union, etc. Ins Co. v. Mohlman Go. (1896) 73 
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Fed. 66, the great weight of modern authority supports the view that 
where many parties are concerned in a common question of law or fact 
equity should take jurisdiction in order to prevent useless litigation. 
Liverpool etc. Ins. Go. v. Olunie (1898) 88 Fed. 160; Pomeroy 1 Eq. 
Jur. §269; contra, Turner v. Mobile (1902) 135 Ala. 73. Consequently, 
privity is not necessary among the parties joined, nor need there be any 
additional equity. Osborne v. Wisconsin Cent. B. Co. (1890) 43 Fed. 
824. It also follows that it is immaterial that the individuals seeking 
relief are not each liable to subjection to numerous suits. Smith v. 
Bank of New England (1897) 69 2sT. H. 254; Virginia etc. Co. v. Home 
Ins. Co. (1902) 113 Fed. 1; Pomeroy 1 Eq. Jur. § 251; contra, Scottish 
Union etc. Ins. Co. v. Mohlman Go. supra. So, in insurance cases in 
which the insurers' liabilities are proportional, it has been held that the 
common question of the amount of loss is sufficient to justify the equity 
courts in taking jurisdiction. Virginia, etc. Co. v. Home Ins. Co. 
supra; Fuller v. Detroit, etc. Ins Co. (1888) 36 Fed. 469; Rochester 
German Ins. Co. v. Schmidt (1904) 126 Fed. 998. Since it is of course 
true that a court of equity may submit issues of fact to a jury, Kohn 
v. McNulta (1902) 147 TJ. S. 238, the apprehension of the loss of a 
jury trial should not have been a controlling factor in deterring the 
court from taking jurisdiction. The decision in the principal case is 
not in accord with the trend of authority. 

Evidence — Contributory Negligence — Burden of Proof. — The plain- 
tiff sued the defendant railroad for negligently injuring his horse 
while it was being driven by a servant. Held, in actions for negligent 
injury to personal property, the burden of proof was on the plaintiff 
to show freedom from contributory negligence. Cleveland etc. B. B. 
Co. v. Moore (Ind. 1909) 90 N E. 93. 

The rule that contributory negligence is an affirmative defense 
is the one most favored. BaUroad v. Gladmon (1872) 15 Wall. 401; 
Wakelin v. London etc. Co. (1886) L. R. 12 App. Cas. 41. Many juris- 
dictions, however, hold otherwise, McLane v. Perkins (1898) 92 Me. 
39; West Chic. St. By. Go. v. Liderman (1900) 187 111. 463, con- 
sidering that the defendant's duty of due care is not shown to be 
legally violated unless the plaintiff makes evident his freedom from 
contributory negligence. Park v. O'Brien (1852) 23 Conn. 339. But 
courts adopting this view do not apply it in every case. Where death 
occurs with no eye witness, they strain to find some disclosure of due 
care on the part of the plaintiff. It is sufficient that the deceased was 
rightfuly engaged in his duties in the proper place. McGuire v. 
Pitchburg B. B. Go. (1888) 146 Mass. 379; Burns v. Chicago etc. Go. 
(1886) 69 la. 450. It is sometimes said that in these cases the jury 
should consider the natural instincts of men in avoiding danger as 
evidence of due care. Hopkinson v. Knapp etc. Go. (1894) 92 la. 328. 
Likewise, in the negligent injury of property this rule is not applied 
where the plaintiffs conduct may not reasonably be expected to enter 
directly into the conditions connected with his injury, King v. Nor- 
cross (1907) 196 Mass. 373, as where he is not necessarily present and 
an actor. Indianapolis etc. B. B. Go. v. Paramore (1869) 31 Ind. 143. 
But the principal case would not seem to come within this latter 
exception, the servant's presence being that of the plaintiff. The de- 
cision is correct and illustrates the only type of action in Indiana in 
which the burden of proving contributory negligence rests on the 
plaintiff, Of. Torpedo etc. Co. v. Lippencott etc. Co. (1905) 165 Ind. 
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361, for by statute in actions for personal injury the burden is now 
on the defendant. Indianapolis St. B. Co. v. Robinson (1901) 157 
Ind. 232. 

Evidence—Hearsay Eule — Quotations from Scientific Works. — 
A physician, testifying as an expert, stated that septic germs multi- 
plied with extreme rapidity, and then quoted in support of his state- 
ment figures from a medical treatise. Held, the quotation was inad- 
missible under the hearsay rule. Mo. etc. Go. v. Graves (Tex. 1909) 
122 S. W. 458. 

By the weight of authority scientific works are inadmissible as 
primary evidence under the hearsay rule. Tucker v. Doland (1882) 
60 Miss. 460; Epps v. State (1885) 102 Ind. 539. A few jurisdictions, 
however, apparently consider that an infringement of the rule is 
warranted because of the necessity of such evidence and the relia- 
bility of the works of standard writers. Stoudenmeyer v. Williamson 
(1857) 29 Ala. 558; Bowman v. Woods (la. 1848) 1 G. Greene 441. 
It is also generally recognized that tables of mortality, Yicksburg etc. 
Co. v. Putnam (1886) 118 TJ: S. 545, and almanacs, Munshower v. State 
(1880) 55 lid. 11, are admissible; but medical works are distin- 
guished as treating of an inexact science. Union etc. Oo. v. Tates 
(1897) 79 Fed. 584; Hoffman v. Click (1877) 77 N. C. 55. The dis- 
tinction scarcely seems to exist in fact. Wigmore, Evidence § 1698. 
Many decisions relating to medical testimony partially disregard the 
general rule. Thus physicians may testify not only concerning mat- 
ters within their personal experience, but their opinion may in part, 
State v. Baldwin (1886) 36 Kan. 1; State v. Terrel (S. C. 1859) 
12 Rich. Law 321, though not entirely, Soquet v. State (1888) 72 Mich. 
659, be founded upon reading, and recognized authorities may be 
cited in support of the matter given in evidence. Kath v. State 
(1904) 121 Wis. 503 ; Hoffman v. Click supra. In some jurisdictions 
the admissibility of such testimony rests in the discretion of the 
court. Isenhour v. State (1901) 157 Ind. 517. The principal case, 
though supportable under the prevailing view, might well have re- 
garded the more liberal holdings. 

Evidence: — Privileged Communications — Husband and Wife. — A sued 
the B Company on a fire insurance' policy. B introduced letters from 
A to her husband containing admissions. The letters reached B 
through the agency of O, who found them. Held, they were admissible. 
O'Toole v. Ohio German Fire Ins. Co. (Mich. 1909) 123 N. W. 795. 

Policy, aimed to promote confidence between husband and wife, 
dictates that confidential communications between them shall not be 
divulged in court by either. Lord Hardwicke considered a waiver 
of the privilege impossible even with the consent of both parties. 
Barker v. Dixie (1735) 95 Eng. Bep. 171. The rule has been enun- 
ciated, however, that the privilege may be waived by the party against 
whom the communication is offered as evidence. The fact that he, 
Driver v. Driver (Ind. 1898) 52 N. E. 401, or the other spouse, People 
v. Hayes (1894) 140 N. T. 484, was the author of it, is immaterial. 
Oral communications between the spouses, made in the presence of, 
or heard by, a third party are admissible. Gannon v. The People 
(1889) 127 HI. 507; State v. Center et al. (1862) 35 Vt. 378; Comw. 
v. Griffin (1872) 110 Mass. 181. If the evidence sought to be intro- 
duced is a letter, which a third party produces, courts following the 
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doctrine of the principal case view the fact that the communication 
is in writing as unimportant and admit it. State v. Hoyt (1880) 47 
Conn. 518, at 540. By some authorities the method of obtaining 
possession of the letter is regarded as absolutely immaterial. State v. 
Mathers (1891) 64 Vt. 101. Others exclude it under all circumstances. 
The privilege is regarded not personal to the parties alone, but rather 
as attaching to the communication itself and following it into whos- 
ever hands it comes. Mercer v. State of Florida (1S98) 40 Fla. 216. 
The best view, it is submitted, is that which considers the admissi- 
bility of a letter dependent upon the manner in which its possession 
is acquired. If the missive is found or purloined, there is no breach 
of faith. If, however, it is voluntarily surrendered by one of the 
spouses, its admission would cause an indirect violation of confidence. 
Wilkerson v. State (1893) 91 Ga. 729. 

Highways — Conflicting Eights — Private Use by Abutter. — The com- 
plainant, an owner of property abutting on a street, occupied a 
space beneath the sidewalk for basement purposes, and sought to en- 
join the defendant, which was acting under municipal authority, from 
extending its steam pipes through the excavation. Held, the com- 
plainant's use was a privilege subordinate to the public use of the 
street made by the defendant. Stone v. Cuyahoga Light Co. (1909) 
20 Ohio N. P. Dec. 130. 

The question of the ownership of the bed of a street is immaterial 
when a conflict arises between a private and a proper public use of 
the highway. When the abutter retains ownership he holds it sub- 
ject to the paramount rights of the public. Palmer v. Larchmont 
Elec. Co. (1899) 158 N. Y. 231. While if the city is the owner, hold- 
ing the street in trust for public uses, a license to employ it for pri- 
vate purposes must be subject to those uses, 9 Columbia Law Review 
449, and therefore revocable by the subsequent authorization of a con- 
flicting public use. Bister v. Springfield, (1892) 49 Oh. St. 82. The 
rights of the public extend over the sidewalk and, in cities, beneath 
the surface. McDevitt v. Peoi)le's Nat. Gas. Co. (1894) 160 Pa. St. 
367. Therefore, assuming the defendant's use in the principal ease 
was a proper public one, see 8 Columbia Law Review 575, the de- 
cision is correct. The right under which the abutting owner acts 
in creating a permanent use of the street, as for example, in main- 
taining a cellar beneath the sidewalk, often becomes important, how- 
over, as in the ease of a suit for personal injuries by a third party. 
Such a use is merely a license when the city owns the highway, Darns 
v. City of Clinton (1879) 50 la. 585, but when the abutter has the 
ownership, it is a right, usually subject, however, to municipal regu- 
lation. Allen v. Boston (1893) 159 Mass. 324. And even in the lat- 
ter case a prohibitory ordinance may render the use a nuisance in 
the absence of a permit. Owings v. Jones (1S56) 9 Md. 108. And it 
has been held that a use which would not be unlawful per se may be- 
come so by reason of the presence of conditions dangerous to public 
safety. Dygert v. Scliench (N. T. 1840) 23 Wend. 446. 

Husband and Wipe — Loss of Consortium — Liability of Druggist 
Furnishing Morphine. — The defendant, a druggist, maliciously and 
against the protest, of the plaintiff, sold morphine to the plaintiff's 
husband in such quantities that he became a slave to the drug and 
insane. Held, under the circumstances the wife could maintain an 
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action for the deprivation of the society and companionship of her 
husband. Flandermeyer v. Cooper (1909) 31 Oh. C. C. Rep. 402. 

In two cases, analogous to the principal case except for the fact 
that the husbands were the plaintiffs, a recovery was allowed. Hoard 
v. Peck (N. Y. 1867) 56 Barb. 202; Holleman v. Earward (1896) 
119 2T. C. 150. Since to-day, both by statute, 8 Columbia Law Review 
585, and the common law, Foot v. Card (1889) 58 Conn. 1, a wife 
has a right of action for the loss of consortium, these two cases would 
seem controlling. The peculiar difficulty presented is the element of 
free will in taking the drug, which, it is argued, relieves the defendant 
from liability. The difficulty, however, is more apparent than real, be- 
cause the right of the wife to recover need not be worked out through 
a tort to the husband which also gives rise to an action on her part 
for loss of consortium. Clark v. Eill (1897) 69 Mo. App. 541. In- 
dependently of any tort to the offending spouse, an action will lie for 
alienation of affection, based on the loss of consortium caused by a 
malicious interference with the marital relation, Kujeh v. Goldman 
(1896) 150 N. T. 176; Jonas v. Eirshberg (1897) 18 Ind. App. 581, 
and the exercise of free will by the offending spouse is no defense 
to such actions. Westlahe v. Westlake (1878) 34 Oh. St. 621. The 
principal case, and those in accord, present a sound application of 
these principles to an unusual state of facts. 

Husband and Wife — Paraphernalia — Separate Property. — A wife, 
from moneys supplied by her husband for that purpose, purchased 
wearing apparel for herself. Upon a judgment against her the goods 
were seized and the husband claimed them as paraphernalia. Meld, 
the wearing apparel was the separate property of the wife. Per Par- 
well, L. J., since the Married Women's Act the exception of parapher- 
nalia has ceased to exist. Masson Templier & Oo. v. DeFries (1909) 
79 L. J. K B. 24. 

At common law, a gift by a husband to his wife was void by 
reason of their identity. Eastings v. Douglass (1634) 3 Cro. Oar. 
343. To mitigate such severity the common law created the exception 
of paraphernalia which describes the widow's right to keep as her 
property certain personal chattels, the use of which she had enjoyed 
during coverture, though the exclusive control of them had been re- 
tained by the husband during his lifetime. Comyns Dig. Baron et 
Feme F 3; Eastings v. Douglass supra. As the Married Women's Act 
removed the disability of the wife to take a gift from her husband 
during her lifetime, 45 & 46 Vict. c. 75 §§ 1 & 2, it may well be argued 
that under it and similar American statutes, the widow's right of para- 
phernalia disappears, since its reason no longer exists. In that event, 
where as in the principal case the inquiry is as to whether a gift from 
husband to wife is absolute or qualified, which is always a matter 
merely of intention, Tasker v. Tasker (1894) 64 L. J". P. 36, a use 
of the term paraphernalia still possible, however, though of doubtful 
utility, is to describe a gift of the latter sort. Under American statutes 
which permit absolute gifts from husband to wife, an unexplained 
gift is variously interpreted. Some courts maintain that with the 
removal of her disability, possession by the wife of clothing or articles 
of adornment raises the common law presumption of absolute owner- 
ship; Whiton v. Snyder (1882) 88 N. T. 299, 304; others that in view 
of the marital duty to clothe, a gift of wearing apparel raises no such 
presumption. Richardson v. L. & N. B. B. Oo. (1888) 85 Ala. 559. 
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It would seem more advisable for the courts merely to weigh the con- 
flicting evidence on the question of intention, than to erect an arbi- 
trary presumption one way or the other. 

Husband and Wipe — Presumption of Advancement — Annulment 
op Marriage. — A purchased property, taking the deed in the joint 
names of himself and wife. The marriage was later annulled. Held, 
A's act authorized a presumption of advancement in favor of his 
wife, which was not rebutted by the. decree of annulment, the mar- 
riage being voidable merely. Dunbar v. Dunbar (1909) 101 L. T. 553. 
An unexplained transfer of property from father to son ordin- 
arily does not authorize the implication of a trust. It creates rather 
a presumption of absolute gift or advancement, Hepworth v. Hep- 
worth (1870) L. R. 11 Eq. 10, rebuttable by showing an intent in the 
father to retain control of the res. Bone v. Pollard (1857) 24 Beav. 
283. Since such a presumption is founded on the obligation to sup- 
port, it does not exist in favor of a stranger, Oustance v. Gunning- 
ham (1851) 13 Beav. 363, where an intent to create a gift must be 
shown or a trust is implied. Rider v. Kidder (1805) 10 Ves. 360. A 
child, however, in the position of solicitor to his parent is, in legal 
effect, a stranger. Garrett v. Wilkinson (1848) 2 De. G. & Sm. 244. 
The purchase of property by a husband, followed by a conveyance to 
himself and wife pointly at his order, after the Married Women's 
Property Acts creates a presumption of advancement, as to one moiety, 
in the wife's favor. Thornley v. Thornley (1893) 68 L. T. [n. s.] 
199. Courts, unwilling to divest a title where a presumption of ad- 
vancement exists go further and sometimes vest title in the wife 
or child by perfecting an ineffectual attempt by the husband or father 
to make provision for them. Thus, for instance, the defective execu- 
tion of a power has been remedied. Toilet v. Toilet (1728) 2 P. Wms. 
489. Thornley v. Thornley supra regarded the presumption of ad- 
vancement as unaffected by a decree dissolving the marriage. The 
principal case applies the same rule to an order of annulment. The 
argument is that the continued existence of the marital relation is 
not a condition precedent to the validity of the gift; that, as affect- 
ing the presumed intention to benefit the wife existing at the time 
of the conveyance, the form of terminating the relation is imma- 
terial. The result reached appears correct. 

Landlord and Tenant — Attornment to Mortgagee. — A mortgaged 
property to B and later leased to C. Summary proceedings to dis- 
possess C were instituted by B, who had become purchaser under fore- 
closure. Held, B, in effect the grantee of the reversion, under § 223 R. 
P. L. (Consol. Laws. 1909) could maintain the action without an at- 
tornment by 0. Oomw. Mortgage Co. v. De Waltoff (1909) 119 N. 
T. Supp. 781. 

By § 223 R. P. L. (Consol. Laws 1909) the grantee of the rever- 
sion succeeds to the fee of the landlord and to the resulting remedies 
against the tenant without any attornment by the tenant. This, how- 
ever, does not do away with the necessity of attornment to a mort- 
gagee in all cases. Powler, Real Property (2nd ed.) 622. Section 
224 R. P. L. (Consol. Laws 1909) recognizes the possibility at least, 
of attornment to the mortgagee after forfeiture of the mortgage. A 
mortgagee who takes his interest after the lease is a grantee of the 
reversion, Russell v. Allen (Mass. 1861) 2 Allen 42, within the terms 
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of_ §223, but the status of a prior mortgagee is different. True, the 
original mortgage creates but a lien, yet the purchaser under the 
foreclosure sale acquires title as of the time of the inception of the 
lien. Batterman v. Albright (1890) 122 N. T. 484. To him the lessee 
is a stranger. Neither privity of contract nor estate exists. Sprague 
Natl. Bank v. Erie By. Co. (N. T. 1897) 22 App. Div. 526; M'Kircher 
v. Hawley (N. Y. 1819) 16 Johns 288; Wacht v. Ershine (N. T. 1908) 
61 Misc. 96. The lessee, however, if a party to the foreclosure, loses 
his term and may be dispossessed by a writ of assistance. Green v. 
Geiger (1899) 61 N. T. Supp. 524. His remedy is to seek the value 
of his unexpired term in the surplus on the sale. Olarhson v. Skid- 
more (1871) 46 N. Y. 297. The principal case in calling the pur- 
chaser on foreclosure a grantee of the reversion in effect and thus 
bringing him within § 223 seems incorrect. Sprague Natl. Bank v. 
Erie By. Co. supra. 

Limitations — Part Payment — Sale of Collateral Security. — As 
security for a note, the defendant deposited collateral with the plain- 
tiff conferring the power to enforce the security by sale and binding 
himself to pay any deficiency. Held, the plaintiff's application of the 
proceeds of the collateral did not constitute a part payment sufficient 
to toll the statute of limitations as to the cause of action on the note, 
and, secondly, three judges dissenting, the promise to pay the de- 
ficiency did not constitute a separate cause of action, arising when 
the amount was ascertained. Brooklyn Bank v. Bar-naby (N. T. Ct. of 
App. 1910) 42 ST. Y. L. J. No. 94. 

The generally accepted view is that part payment of an antecedent 
debt operates to toll the statute of limitations, only where made under 
such circumstances as to warrant a jury in finding an implied promise 
to pay the balance. Crow v. Gleason (1894) 141 N. T. 489. The 
distinction between the case where the transaction operates as a part 
payment, and as a promise, is illustrated by the effect of a part pay- 
ment by a partner before and after partnership dissolution. Watson 
v. Woodman (1875) L. E. 20 Eq. 721. While in both instances he 
has the power to pay, in the latter case the assumption of the obliga- 
tion necessary to toll the statute is not within the scope of his power 
and binds him only. This distinction, however, has not always been 
observed in cases dealing with the effect of a creditor's application of 
the proceeds of collateral to the secured debt. Raven v. Hathaway 
(1841) 20 Me. 345; Porter v. Flood (Mass. 1827) 5 Pick. 54. The 
weight of authority, nevertheless, seems to favor the view that the 
endorsement of such payment does not effect the running of the 
statute. Brown v. Latham (1870) 58 N. H. 30. In those jurisdictions 
requiring a new promise on the part of the debtor to take the case out 
of the operation of the statute, a contrary view presents the anomaly 
of the creditor contracting with himself as the agent of the debtor. 
Wolford v. Cook (1898) 71 Minn. 77. As to the second point in the 
principal case, weighty authority negatives the soundness of the mi- 
nority view that a separate cause of action may be predicated upon the 
debtor's express promise to pay any deficiency. In re McHenry L. B. 
[1894] 3 Ch. 290. 

Mortgages — Effect of Tender After a Default. — The purchaser of 
a part of a piece of property subject to a mortgage, given as security 
for certain notes, made a tender of the full amount of the debt, after 
proceedings to foreclose, but before sale. The tender was refused and 
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he asked that the mortgage be cancelled. Held, a tender after default, 
unbacked by payment, would not entitle the mortgagor to affirmative 
relief. Murray v. O'Brien (Wash. 1909) 105 Pae. 840. See Notes, p. 252. 

Negotiable Instruments — Acceptance op Forged Check — Subroga- 
tion. — The plaintiff paid to the city a forged check drawn upon it, 
and the proceeds were applied at the forger's direction without the 
defendant's knowledge to discharge an assessment lien on the defend- 
ant's land. The defendant had contracted to convey the land free of 
encumbrances and shortly afterwards conveyed. The plaintiff sought 
recoupment to the extent of the amount of the lien through a right 
to be subrogated to the city's original claim. The court below held 
§ 112, Negotiable Instruments Law, barred the plaintiff's recovery. 
Held, that § 112 Negotiable Instruments Law applied in the case of a 
forged instrument only in favor of a holder for value; and, further, 
that the plaintiff should be subrogated to the city's lien. Title Guar- 
antee & Trust Co. v. Haven (N. Y. 1909) 89 N. E. 1082. 

The Court of Appeals' interpretation of § 112, Negotiable Instru- 
ments Law, sustains the criticism of the decision of the lower court 
in 8 Columbia Law Review 654, 656. The case also marks a turning 
by the New York court to the broader view of the right of subroga- 
tion submitted in 9 Columbia Law Review 63. 

New Trial — Coercing Agreement op Jury. — Upon disagreement, the 
court instructed the jury that although no one could object as long as 
a juror held an honest opinion, still it was wilful contempt to stick 
to an opinion regardless of the arguments of others, and then urged 
them to agree, as a wrong verdict could be corrected by an appellate 
tribunal. Held, the instruction was improper as tending to coerce the 
jury and to minimize the importance of a verdict. Levinson v. Zithin 
(1909) 119 N. Y. Supp. 680. 

The old common law rule allowing coercion of a jury in order to 
secure a verdict, Proffat, Jury Trial § 475, was early recognized as a 
perversion of justice. People v. Goodwin (N. Y. 1820) 18 Johns. 
187. To-day it may be laid down as the general rule that any conduct 
of the court the tendency of which is to coerce an agreement on the 
part of the jury is a ground for a new trial. People v. Sheldon 
(1898) 156 N. Y. 268. It is proper for the court to explain to the 
jury the nature and importance of their duty, McNutty v. Stewart 
(1867) 12 Minn. 434, and urge them after failure to agree to re- 
engage in their deliberations in a spirit of liberal concession, Phoenix 
Ins. v. Moog (1886) 81 Ala. 335, but to insist too strenuously upon 
the necessity of concession or compromise is error. Whitelaw Ex. 
v. Whitelaw (1887) 83 Va. 40. Personal considerations should never 
be permitted to influence their conclusions or be suggested as a mo- 
tive for action. Green v. Telfair (N. Y. 1853) 11 How. Prae. 260; 
Kansas v. Bybee (1877) 17 Kan. 462. Thus the verdict has been set 
aside on grounds of coercion where the court threatened if they did 
not agree, to carry the jury into a different county from that in which 
they were empanneled; Spearman v. Wilson (1871) 44 Ga. 473; 
where the court referred to the time it was going to keep the jury if 
they did not speedily agree; Terre Haute & Ind. R. JR. v. Jachson 
(1881) 81 Ind. 19; and where the court said their failure to agree 
would reflect upon their mental capacity. Kansas v. Bybee supra. 
Also as was held in the principal case, any language on the part of 
the court causing the jury to regard their verdict as of slight im- 
portance warrants a new trial. Whitelaw Ex. v. Whitelaw supra. 
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Pleading and Practice — Witnesses — Examination Before Trial 
Under New York Code. — The plaintiff after action brought got an 
order to examine one not a party for the purpose of securing infor- 
mation to frame his complaint. Held, the order should be vacated. 
Akhurst v. Nat. Starch Co. (1909) 119 N. Y. Supp. 561. 

While prior to the adoption of the Code of Civil Procedure (1876) 
a party could, in the proper case, perpetuate the testimony of a wit- 
ness for use on the trial, the right to examine a witness to obtain in- 
formation necessary to frame a complaint was denied. This was a 
continuation of the equity practice, allowing bills of discovery 
against the party, but not against the witness. The provisions of the 
new Code (§§ 871, 872 Code Civ. Proc.) did not alter the existing law, 
Matter of Bryan (1877) 3 Abb. N. C. 289, but in 1879, the legislature 
passed an amendment to § 872, subd. 5, Code Civ. Proc, providing 
that, in addition to the disabilities enumerated, a witness could be 
examined if it was shown "that other special circumstances exist 
that render it proper that he should be examined . . ." Laws of 
1879 c. 542. This provision was early interpreted. to mean merely cir- 
cumstances relating to the probability of the witnesses' future attend- 
ance at the trial. Enowlton v. Bannigan (1882) 11 Abb. N. C. 419; 
Town of Hancock v. First Nat. Bank (1883) 93 N. Y. 82. Although 
this strict construction has been largely followed, Matter of Antliony 
(1889) 6 N. Y. Ann. Cas. 310; Long Island Bottlers Union v. Bot- 
tling Brewers (1901) 65 App. Div. 459, the hardship in a few cases 
has induced a more liberal interpretation. People v. Armour (1897) 
18 App. Div. 584; Chittenden v. San Domingo Imp. Co. (1909) 132 
App. Div. 169. The principal case properly refuses to follow the ex- 
tension of these latter cases in the absence of evidence of imperative 
necessity. 

Public Service Companies — Right to Abandon Franchise. — A cor- 
poration obtained from the plaintiff a special franchise, of undefined 
duration, to supply gas to consumers. After ten years' service the 
corporation sought to abandon its franchise. Held, the corporation 
might voluntarily forfeit its right to operate in the city and might 
withdraw its service. East Ohio Gas Co. v. Akron (Oh. 1909) 90 
N. E. 40. 

By the nature of its business a gas company is a public service 
corporation, City of LaHarpe v. Allen Township Gas L. F. & P. Co. 
(1904) 69 Kan. 97, and as such must fulfill the public purpose on 
account of which its charter was granted. Portland Nat. Gas & Oil 
Co. v. State (1893) 135 Ind. 54. Such a corporation cannot escape 
its public duties by leasing or selling its business or franchise without 
legislative sanction, Brunswick Gas Light Co. v. United Gas, F. & L. 
Co. (1893) 85 Me. 532, nor may it do so by voluntarily abandoning 
the business. State v. New Haven & Hartford B. B. Co. (1861) 29 
Conn. 539, 547. On the contrary, by the writ of mandamus, it may be 
compelled to continue to perform its public duties. Matter of Wheeler 
(N. Y. 1909) 62 Misc. 37; Union Pac. B. R. Co. v. Hall (1875) 91 
IT. S. 343. In the absence of any stipulation as to duration a grant 
of a special franchise to a public service corporation is, when accepted, 
a perpetual grant. People v. O'Brien (1888) 111 N. Y. 1, 40. Such 
a perpetual grant carries with it the duty to serve the public and that 
duty is mandatory. Matter of Wheeler supra. _ It would seem that, 
upon the merits, the corporation in the principal case should have 
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been compelled to continue its service to the city. However, as an 
adequate remedy was afforded by mandamus, People v. Manhattan 
Gas. Co. (N. Y. 1865) 45 Barb. 136, the refusal to grant the injunc- 
tion was proper. 

Real Property — Wills — Vesting of Legacies. — The testator devised 
the income of certain funds to his daughter till marriage. Held, she 
took a vested interest in the corpus. Mason v. Mason (1910) 101 L. T. 
(569. See Notes, p. 254. 

Vendor and Purchaser — Sale of Realty — Risk of Loss Caused by 
Accidental Destruction. — The plaintiff contracted to sell a parcel 
of land to the defendant, who took possession under the contract. 
Before the deed was delivered, a house standing on the land was de- 
stroyed by fire. Held, the loss falls on the defendant. Sewell v. Un- 
derhill (N. Y. 1910) 90 N. E. 430. 

In some jurisdictions where land is sold and buildings standing 
upon it are accidentally destroyed between the time of the formation 
of the contract and the conveyance, the contract is at an end, inas- 
much as there is an implied condition that the subject matter be in 
existence at the time of performance. Powell v. Dayton etc. R. B. 
Go. (1885) 12 Ore. 488. Because of the failure of consideration, the 
vendor cannot recover the purchase price due, Wells v. Oaln-an (1871) 
107 Mass. 514, and the vendee may recover back any amount that he 
has paid. Wilson v. Glarh (1880) 60 N. H. 352. But the majority of 
jurisdictions follow the equitable rule that as soon as a contract for 
the sale of real property is entered into, the vendee at once becomes 
the owner for many purposes, Brewer v. Herbert (1868) 30 Sid. 301, 
and is therefore compelled to bear accidental losses, Paine v. Metier 
(1801) 6 Ves. 349; Gates v. Smith (N. Y. 1846) 4 Ed. Ch. 732, al- 
though they occur before the conveyance is due. Brewer v. Herbert 
supra; Dunn v. Yahish (1900) 10 Okla. 388. But the contract must 
be enforceable in equity and the vendor in a position to give good 
title. 1 Williams, Vendor and Purchaser 439. However, if in such 
a case the vendor recovers on an insurance policy, he must account 
to the vendee. Reed v. Luhens (1863) 44 Pa. St. 200; contra, Rayner 
v. Preston (1881) L. R. 18 Ch. Div. 1. The general rule does not apply 
to an entire contract for the sale of realty and personalty, Clinton v. 
Hope Ins. Go. (1871) 45 N. Y. 454, nor to a contract by which the 
vendor expressly covenants to deliver the land in the condition in 
•which it was at the time of the sale. Maries v. Tichenor (1887) 85 Ky. 
536. The principal case is in accord with the general rule. 

Waters and Watercourses — Title to Bed of Navigable Lakes. — The 
plaintiffs as owners of lands surrounding a navigable lake, claimed 
exclusive control over the waters of the lake and sought by injunc- 
tion to restrain the defendants, their lessees of lands abutting on the 
lake, from maintaining a boat for purposes of commerce. Held, there 
was no basis for relief, as title to the bed of navigable lakes is in the 
state in trust for the public use. Conneaut Lake Ice Co. v. Quigley 
<Pa. 1909) 74 Atl. 648. 

By the common law the sea was a part of the demesne of the King, 
Hale, De Jure Maris Ch. 4, held as a public trust for the purpose of 
trade. Banne Case (1611) Davies Rep. 149. By an easy step, all 
lands under tidal waters were held to be in the Crown. Banne Case 
supra. In this country public waters are not limited to tidal waters 
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by the federal court in determining admiralty jurisdiction, Genesee 
Chief v. Fitzhugh (1851) 12 How. 443, nor by many state courts in 
determining the public right of navigation, Flannigan v. City of 
Phila. (1862) 42 Pa. St. 219; Bavenswood v. Flemings (1883) 22 W. 
Va. 52, the test being navigability in fact. Accordingly the title to 
the bed of the Great Lakes, Illinois G. R. Go. v. Illinois (1892) 146 
TJ. S. 387, and of many large rivers, Bavensmood v. Flemings supra; 
Arnold v. Mundy (1821) 6 N. J. L. 1, is in the state subject to the 
public trust. "While in the case of small lakes the doctrine of pri- 
vate ownership applies, it has been held inapplicable where the inland 
lakes are large, Pewaukee v. Savoy (1899) 103 Wis. 271, for the princi- 
ple which retains title in the public extends to all lakes which are 
capable of useful navigation. Lamprey v. State (1893) 52 Minn. 181 ; 
Delaplaine v. 0. & N. W. By. Go. (1877) 42 Wis. 214. Even in 
those jurisdictions which hold the title to be in the individual, such 
title is subject to the public easement of navigation. Moore v. San- 
oorne (1853) 2 Mich. 519. Under either theory, therefore, the decision 
in the principal case is correct. 



